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just move it, who cares? I care. This is not the 

way to do legislation. This is poor policy making 

decision in my account. So I hope that my 

colleagues will consider this and that -- consider 

the fact that the ad hoc committee with the 

agricultural community which was discussed at length 

in the last Committee meeting be -- be genuine with 

that recommendation so we can have some sound 

decision making in this chamber. And, you know, I 

hope you folks follow your brain on this one, 

because otherwise no sense having an ad hoc 

committee because you folks are -- we're passing 

legislation that doesn't take into account the 

community that's being directly impacted. 

Thank you, Mr. Chair, for the excessive time 

that I took. 

CHAIR ARAKAWA: It's your option, Chair Kane. 

Any other discussion? Councilmember Molina, 

then Tavares. 

COUNCILMEMBER MOLINA: Thank you, Chairman. I will not be 

supporting the motion on the floor for obvious 

reasons. I don't think we have had enough time to 

review the revised bill as well as I think we need 

the task force to give their input first. I think 

we -- it would be -- I don't want to use the term 

RALPH ROSENBERG COURT REPORTERS, INC. 

(808) 524-2090 



1 

2 

3 

4 

5 

6 

LU 10/28/02 136 

slap in the face, but we all talk about how we 

need we value the input of our community whenever 

making legislation. So I would ask that, you know, 

we defer it and not make a decision to pass this out 

of Committee. I think it would be inappropriate. 

So those are my statements, Mr. Chairman. Thank 

7 you. 

8 CHAIR ARAKAWA: Okay. Councilmember Tavares. 

9 
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COUNCILMEMBER TAVARES: Yes, thank you. I would like to 

remind the members that this legislation is not new 

by any means and it's not just been discussed today. 

It's been discussed at some length. This 

legislation is to take the place of 18.50, which was 

an interim subdivision standards bill which sunset 

in 1998. So we are attempting to put in legislation 

to take the place of something that was -- is no 

longer in effect. 

As far as that -- the time and what we did 

four years ago, I think the key is four years ago. 

And I don't think any of us who supported the 

grandfathering in of any of the subdivisions 

realized that it would be years down the road that 

we would still have grandfathered subdivisions 

corning to fruition. Preliminary subdivision 

approval is good for a year. 
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1 Isn't that correct, Mr. Goode? 

2 MR. GOODE: Correct. 

3 COUNCILMEMBER TAVARES: And why is there a time limit on a 
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preliminary subdivision? I feel that the reason 

there's time limits on those things is because if a 

subdivision hasn't gone along and done what they're 

supposed to do within that year, that new laws are 

being created and that these subdivisions then have 

to catch up with those new laws. And if we just go 

and leave things without deadlines and if you want 

to talk about a flaw in the Ag Bill, that was the 

flaw. And that's the flaw that I hope will get 

corrected when we look at the ag zoning bill. 

We can't let subdivisions go on and on and on 

without coming into compliance with what our laws 

are. I mean, even a -- you know, seatbelts that 

were required in cars, you have to put them in by, 

you know, a certain time or -- or the time it took 

for the life of that car, but you just didn't go on 

and on and on. At first they did. At first they 

said if they weren't part of the manufacturer's 

thing, yeah, you can go without a seatbelt. But 

later on I believe they reversed that and said that 

if a car by this year, by this date, have to have 

them put in. 
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So all we're saying is -- on this bill is 

that we are trying to get a finality to some of 

these never-ending ag subdivisions that were 

grandfathered in by the first -- by our last law -

well, the first, the first and last ag zoning bill. 

I think that a lot of what has been going on here is 

we're confusing Chapter 18 and Chapter 19 together 

and with each other. To me, the ad hoc committee or 

the task force or whatever you're going to call it 

is supposed to be addressing Chapter 19, the ag 

zoning bill, and correct or update those areas in 

that bill that need correcting and updating. I 

don't believe that the ag the subdivision 

standards bill, this one, is what the ad hoc 

committee is supposed to be addressing. And, I 

mean, correct me if I'm wrong on that, but I feel 

that was my understanding. And if I'm wrong, you 

know, please, please say so. 

But I believe that we should move on with 

this, not wait until something happens down the 

road. This can be implemented -- Speaking of 

implementation, I turn back to that section that Mr. 

Goode raises about the community plans and 

there's -- you know, he provides a document, a table 

that shows that in different community plans it 

RALPH ROSENBERG COURT REPORTERS, INC. 

(808) 524-2090 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

LU 10/28/02 139 

seems like they all wanted to have or many of 

them wanted to have public reviews of subdivisions, 

and yet it assigned it to no one. And this is where 

we come right back to how can our community plans be 

followed if they're not implementable? And by not 

designating someone or some body responsible for 

this review, we just let it go until somebody 

figures out that we should say that somewhere? I 

say we should take the responsibility. And if we 

are aware of it as we are that this body, the 

Council, is going to be the one who will go through 

this review until a better suggestion comes along. 

Maybe it's going to be the Planning Commissions in 

the long run that are going to review this. But for 

the time being, let's at least get some organization 

or some entity responsible for the public's review 

of a particular -- or of subdivisions on ag land. 

So I would hope that members would consider 

that as we're looking at at this particular bill 

to pass out of Committee today. Thank you. 

21 CHAIR ARAKAWA: Councilmember Johnson. 

22 COUNCILMEMBER JOHNSON: I agree with Councilmember 

23 Tavares. I think that what ends up happening so 

24 

25 

many times, things are not left in maybe final form 

because Councils change, circumstances change. 
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There were I believe it was seven that were 

grandfathered in that last go-round with the Ag 

Bill. There were seven different agricultural 
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subdivisions. But basically, from what I recall, it 

was due to the fact that they had vested rights. 

Right now one of the testifiers brought forward a 

very serious situation where all of a sudden these 

kinds of let's say urbanization or ruralization of 

agricultural land are taking place with 

infrastructure going in, environmental impact 

statements are not being required. There are 

several land divisions or at least all these 

different land companies that were mentioned, but 

the one thing that the testifier brought forward is 

that if there's a legal challenge, let's say that 

there is a challenge to one of these subdivisions or 

several of the subdivisions or the right to go 

forward maybe on Molokai with that agricultural 

subdivision. 

Let's say right now that Corporation Counsel 

reviews up on the ninth floor that, no, it's not 

proper, it's not correct, and all of this money is 

now being invested in infrastructure. My concern is 

that if it is found that there is some legal 

challenge made to any of these subdivisions and the 
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right to go forward because they do not currently 

meet the test of our laws, then my concern would be 

if the developer is going to spend all this money, I 

think he should know that before he invests another 

dime and any more money is spent. 

So one of the things that I would like to see 

included within, you know, this type of legislation 

is a mechanism that does one additional thing, and 

that is when there is a challenge, a legal challenge 

made to any of these areas, whether it's from the 

State, whether it's from, you know, public office, 

let's say it's Mr. Goode doesn't think that 

something is coming down properly, if there is a 

challenge before the State Land Use Board or our 

Corporation Counsel launches a legal challenge, I 

would want to know that at least I wasn't going to 

commit any more money than I had already been 

committing and at least suspend all of the permits 

and just hold everything in abeyance until that 

legal challenge is resolved. 

21 CHAIR ARAKAWA: Okay. Thank you. 

22 

23 

Any other discussion? If not, the Chair will 

make the final comments on this. 

24 COUNCILMEMBER KANE: Mr. Chair, question. 

25 CHAIR ARAKAWA: Well, let me make my -- let me make some 
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comments and then I'll ask -- let you -- allow your 

question. 

When we were discussing the Ag Bill and we 

were having the Committee meetings and we were 

having endless meetings on this bill and we had a 

lot of people in the process, all of us understood 

that this was a bill that needed to have more work 

continue on it and that there were going to be areas 

that we need to have discussions. We did put in a 

temporary ability to grandfather some of the 

subdivisions in. The idea was we were going to 

continue to work on the legislation to be able to 

carve out a good legislation. The Council that 

followed us did not follow through with continuing 

on the legislation and we're trying to pick it up 

now and continue the work. 

The ad hoc committee that we're -- was 

formed, Councilmember Carroll is working on that, 

again, they are they are charged to look at the 

Ag Bill and try to look at ways we can improve it, 

ways we can actually work on this legislation. That 

does not preclude our ability to do things within 

the Ag Bill. And we made this point very clear 

early on meetings ago in this very Committee that 

we -- we would follow two tracts, one is to allow 
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legislation and while at the same time try and 

develop community input on the Ag Bill because we 

have time limitations and we have seen that there 

are some very distinct concerns that have been 

raised. 
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What we are looking at today in this 

particular piece of legislation is public review 

process. Now, it's very obvious that many of the 

large subdivisions have come through the process 

where most of the public does not know what is going 

on and have not had the opportunity to review the 

projects and, therefore, could not make comments on 

them. That's what's before us today, is a public 

review process. This is not trying to cut anybody's 

legs out from under them. If the process that's ln 

place right now already was doing a lot of the 

public review process, many within our community 

would know what's going on. And these are not small 

projects, these are big projects. They're changing 

the landscape of our very community. You know, 

DeGray came up and he showed an entire section of 

Molokai that is being affected. Most of us have 

seen other projects within this community come up, 

never even known about it until it was being sold. 

That is not good public participation or public 
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review allowing people in the community to at least 

know what's going on. 

The way this language is put together, it is 

for public review and comment. It is not to direct 

the Director as to policy. Now, those that are 

working with the Ag Bill, the ad hoc committee, have 

the opportunity to look at whether or not they want 

to change some of the rules within the -- within the 

Ag Bill to actually allow that direction. They will 

have that opportunity. All we are looking at today 

and what I understand Councilmember Nishiki's bill 

to do is to be able to allow public review so the 

public can know what is going on so these -- these 

entire projects don't go through with no one knowing 

what's going on. That's all it is. 

It does not say that this has to take six 

months. What it says lS this is up to. So to say 

this is going to delay everything forever is not 

accurate, either. The public review process I 

believe is something in the community plan and many 

of the community plans are required, but we have 

never put the implementation action into it. And we 

are being charged time and time again to start 

putting the implementation action into the community 

plan process so that we can create what the vision 
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was. This is part of that action. This is not to 

preclude something that is in the community plan. 

This is to fulfill a requirement of the community 

plan process and our planning process. 

And many of the things that we've been doing, 

and if you read Director Goode's comment and -- on 

the Rainbow Park issue just the other day, how the 

Department needs to bring the public into the review 

process early on before going out for all the 

contracts. This follows that same light, being able 

to get all the commentary before we put all the 

money in and we allow the process to get too far. 

That is how I view what is before us today. 

We are four years past what the last Council 

did on the ag -- or what the last Committee did on 

the Ag Bill. Four years ago makes a lot of 

difference. And being able to see what is happening 

and being able to try and reinstate an ad hoc 

committee to look at some of these things I think is 

very critical, I will agree. And that is why the 

past few Council meet -- or few Committee meetings 

we have tried to reinstate it and we have put that 

in there, because it's absolutely necessary to do. 

But at the same time I don't see where 

this -- this bill prohibits any developer from being 
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able to work with the project. This is not cutting 

their throats nor is it cutting their legs out from 

under them. A review process, a public review 

process can take as little as a month, just to be 

able to notice and to be able to get it up there. 

And that would allow people in the public to 

understand and the developers to explain to the 

public what kind of things are being done in their 

community. That's how I read this bill at this 

point, which is why I'm supporting this bill. 

Councilmember Kane, you had a question. 

12 COUNCILMEMBER KANE: Thank you. Question to the writer of 

13 this bill, Member Nishiki. So, Member Nishiki, the 

14 

15 

16 

17 

clarification is that the grandfathered -- or this 

bill only deals with the subdivisions that have not 

received preliminary subdivision approval; is that 

correct? 

18 CHAIR ARAKAWA: Final. 

19 COUNCILMEMBER NISHIKI: Brian Moto, I think that he looked 

20 

21 

22 

23 

at the form and legality. Can you answer that 

question in regards to where the different process 

now stands with the bill so that I don't make a 

mistake to Mr. Kane's question? 

24 MR. MOTO: Mr. Chairman, I believe the answer lies in 

25 Let's see, that would be page --
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1 COUNCILMEMBER KANE: 030, 040. 
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17 

MR. MOTO: Page 3 of the bill, revised draft. And I am -

And it would be in Section 18.49.040, Subsection C, 

capital C, which states as follows: "All existing 

applications for agricultural subdivisions that have 

not yet received final subdivision approval pursuant 

to Section 18.12.080 except those exempted in 

Section 18.49.030," so there's -- so there's an 

exception for those who qualify under that 

provision, or under the provision being 18.49.030 

"shall be transmitted to the Council for public 

review in accordance with Subsection B." 

So, in other words, as drafted, if this bill 

passes, it would make subject to this new public 

review process all those applications that have been 

submitted to date that have not received final 

subdivision approval. They may have gotten 

18 preliminary subdivision approval, but if they 

19 haven't gotten final, they will be subject to this 

20 public review process unless they can somehow 

21 establish that they are entitled to exemption under 

22 the provisions that are set forth on the top of page 

23 2 of the bill. 

24 COUNCILMEMBER NISHIKI: And this takes place upon the 

25 Mayor's signature or second and final? 
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1 ?: The Mayor's signature. 

2 MR. MOTO: Mr. Chair, Mayor's signature. 

3 COUNCILMEMBER NISHIKI: Okay. 

4 CHAIR ARAKAWA: Okay. 

5 COUNCILMEMBER KANE: Question. 

6 COUNCILMEMBER NISHIKI: If he doesn't sign it, then it 

7 goes into effect? 

8 MR. MOTO: Yes. This -- this bill could take effect 

148 

9 without his signature or alternatively he could veto 

10 it. 

11 COUNCILMEMBER NISHIKI: Okay. 

12 COUNCILMEMBER KANE: Question. 

13 COUNCILMEMBER NISHIKI: Then the Council would have to 

14 override? 

15 MR. MOTO: That is correct, Mr. Chair. 

16 COUNCILMEMBER NISHIKI: Thank you. 

17 COUNCILMEMBER KANE: Mr. Chair. 

18 CHAIR ARAKAWA: Councilmember Kane. 

19 COUNCILMEMBER KANE: Thank you. 

20 

21 

22 

23 

24 

Question to the Director. So, Mr. Goode, how 

many ag subdivisions were grandfathered in? And of 

those, how many are currently pending and would have 

to go through this Council -- this Council review 

pursuant to this draft bill? 

25 MR. GOODE: Chairman, Councilman Kane, I don't have the 
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exact number. We might be able to glean some of the 

information from the table I provided the -- today 

based on the question we got the end of last week. 

It would include subdivisions that are grandfathered 

in under the old ag ordinance, which are mostly 

two-lot type subdivisions. It would also include 

7 all subdivisions under the current sliding scale. 

8 If you had a -- say a 30-, 40-acre piece and you're 

9 dividing four lots into 10 acres each, you would 

10 have to come before this body. 

11 COUNCILMEMBER KANE: Mr. Chair -- And thank you, Mr. 

12 Goode -- from that list or that table, Mr. Chair, 

13 that we got provided, our office counted 48 

14 grand fathered applications or subdivisions, 48 of 

15 them, that are still pending. Of the 48 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

grand fathered and still pending, seven -- seven of 

those 48 have four or more lots. So there's 41 of 

them that have less -- that have less than five. So 

four or less. I might be misstating that. I think 

it's three or less because it's four or more lots. 

Also there the ones that weren't grandfathered in 

and are currently under the new sliding scale that 

would need Council review and they received 

preliminary approval at -- not final approval, we 

counted from the list there's approximately 24 
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1 pending that has four lots or more. 

2 And have any of the seven -- or 24 pending ag 

3 subdivisions that are pending been notified of this 

4 proposed bill in any way, Mr. Goode, other than this 

5 revised proposed legislation that we received today 

6 on our desk? 

7 MR. GOODE: Mr. Chair, we have not transmitted copies of 

8 the bills to any applicants. 

9 COUNCILMEMBER KANE: Mr. Moto, does the County face any 

10 

11 

12 

13 

14 

15 

16 

type of liability due to grandfathering of ag 

subdivisions already in midstream of the process 

that now they're going to be put through this review 

after I think through testimony -- and I'll just 

repeat some testimony, some people had sold their 

homes, they're moving forward, they're here, they're 

trying to get moving forward on this, and now it's 

17 going to stop. Because it will stop. It will stop. 

18 CHAIR ARAKAWA: Brian, if you want to answer the question, 

19 please. 

20 MR. MOTO: Mr. Chairman, the best I can do is give a very 

21 generalized answer. 

22 COUNCILMEMBER KANE: That's fine. 

23 MR. MOTO: Because, of course, every situation, every fact 

24 

25 

will have to be considered. I guess the the 

answer I would give is that ln general I do not 
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believe that this bill, even if passed, would 

necessarily expose the County, if you want to use --

phrase it that way, to liability. I would Is it 

possible that someone could challenge it by a 

lawsuit? Sure. I mean, anyone can file a lawsuit. 

But to be more precise, what would be our -- Would 

we have a good-faith defense? Would we be able to 

sustain a defense of this bill? And I think the -

I do think the County would be able to maintain a 

good defense in the sense that if the County were to 

adopt a bill outright establishing a moratorium on 

subdivisions, a straight out and out temporary halt 

on their processing, that bill would probably 

withstand legal challenge. And so -- and this I say 

based upon our review and studies of such 

moratorium. Assuming that the moratorium was not -

was reasonable in length and that there were -- and 

that the legislative body had established good-faith 

reasons for establishing such a moratorium and took 

efforts to reform its laws during that period. 

21 CHAIR ARAKAWA: Brian, I think you have answered the 

22 question. 

23 MR. MOTO: So having said that, I think the legislative 

24 body can adopt something less than a moratorium. 

25 COUNCILMEMBER KANE: Okay. Thank you. 
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1 CHAIR ARAKAWA: Okay. Any other discussion? 

2 Councilmember Hokama. 

3 COUNCILMEMBER HOKAMA: Thank you, Chairman. I don't 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

think -- From what I can gather, Mr. Chairman, I 

don't think we have a disagreement about a public 

review process. For me, I don't believe it's -

should be the Council that does the public review. 

I believe this is part of an administrative 

responsibility, how -- administrative procedures 

that allows the Department to implement rules that 

have the force and effect of law. They can take 

into account the comments that's been discussed on 

this floor and if I understand the code correctly, 

still yet, Mr. Moto, under Chapter -- or Title 18, 

Subdivisions, there still is an appeal process that 

anyone can file an appeal to the Director of any 

decision, Chapter 18.36. 

18 MR. MOTO: Mr. Chairman, that would be an appeal to the 

19 Board of Variances and Appeals. 

20 COUNCILMEMBER HOKAMA: Well, then, but there is still 

21 an --

22 MR. MOTO: Yes, there is an appeal process. 

23 COUNCILMEMBER HOKAMA: Of any decision made by the 

24 Director regarding this type; is that correct? 

25 MR. MOTO: Yes. Under that Chapter as well as --
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1 CHAIR ARAKAWA: Except Council members. 

2 

3 

4 

5 

6 

7 

8 

MR. MOTO: the Charter. Excuse me. There's a -- Just 

for the record, I will note that there's a Charter 

provision regarding the Board of Variances and 

Appeals that directs that aggrieved parties may 

appeal decisions of the Director with regard to the 

application -- excuse me, the enforcement of the 

subdivision ordinance. 

9 COUNCILMEMBER HOKAMA: Okay. Well, I'm assuming you agree 

10 to my comment. I'm not too sure what exactly -- how 

11 to decipher what you just said, Mr. Moto, so --

12 CHAIR ARAKAWA: Brian, in what Councilmember Hokama is 

13 asking you, is everyone in the public, anyone in the 

14 public able to appeal any decision, or is it limited 

15 to those aggrieved parties? 

16 MR. MOTO: Actually, you're asking a question that's 

17 slightly more complicated than it would seem. 

18 Parties -- There is an ongoing matter in contested 

19 case hearing in which that very issue is being 

20 

21 

22 

disputed. I would say that assuming someone had 

standing and could show some interest in the 

proceeding, yes, they could. 

23 CHAIR ARAKAWA: But if not, they could not? 

24 MR. MOTO: Correct. 

25 CHAIR ARAKAWA: So the general public who are not directly 
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involved in it would not be involved in the review 

process. Only those people that are directly in -

or could show standing, correct? 

4 MR. MOTO: Well, yes, I mean, they -- assuming they 

5 CHAIR ARAKAWA: Okay. I'm just trying to rush you, Brian, 

6 because we are on a little bit of a time crunch. 

7 MR. MOTO: Yes. Well, you know, they would have to show a 

8 

9 

10 

11 

12 

13 

judicable controversy, which means they would have 

to show that the Board of Variances and Appeals has 

jurisdiction over the matter, that they have 

standing, that the issue is not moot, that the 

question is ripe for adjudication, et cetera. 

Assuming all those tests were met, then, yes, they 

14 could file -- pursue their appeal. 

15 COUNCILMEMBER HOKAMA: Okay. That's all I need to know, 

16 Chairman. Thank you. 

17 CHAIR ARAKAWA: Okay. Thank you. 

18 Any other discussion? If not, ready for the 

19 vote? Okay. All in those favor say aye. 

20 COUNCIL MEMBERS: Aye. 

21 CHAIR ARAKAWA: Opposed? 

22 COUNCILMEMBER MOLINA: No. 

23 COUNCILMEMBER HOKAMA: No. 

24 COUNCILMEMBER TAVARES: Roll call. 

25 COUNCILMEMBER NISHIKI: Roll call. 
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1 CHAIR ARAKAWA: David, would you do a roll call. 

2 MR. RAATZ: Councilmember Mateo? 

3 COUNCILMEMBER MATEO: Aye. 

4 MR. RAATZ: Acting Council Chair Kane? 

5 COUNCILMEMBER KANE: No. 

6 MR. RAATZ: Councilmember Hokama? 

7 COUNCILMEMBER HOKAMA: No. 

8 MR. RAATZ: Councilmember Johnson? 

9 COUNCILMEMBER JOHNSON: Aye. 

10 MR. RAATZ: Councilmember Molina? 

11 COUNCILMEMBER MOLINA: No. 

12 MR. RAATZ: Councilmember Nishiki? 

13 COUNCILMEMBER NISHIKI: Aye. 

14 MR. RAATZ: Councilmember Tavares? 

15 COUNCILMEMBER TAVARES: Aye. 

16 MR. RAATZ: Committee Chair Arakawa? 

17 CHAIR ARAKAWA: Aye. 
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18 MR. RAATZ: Mr. Chair, the motion passes, five ayes, three 

19 noes. 

20 CHAIR ARAKAWA: Thank you. 

21 

22 

23 

24 

25 
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1 VOTE: AYES: 

2 NOES: 
ABSTAIN: 

3 ABSENT: 
EXC. : 

156 

Councilmember Johnson, Mateo, Nishiki, 
Tavares, and Chair Arakawa. 
Hokama, Kane and Molina. 
None. 
None. 
Councilmember Carroll. 

4 MOTION CARRIED. 

5 

6 

7 

ACTION: FIRST READING of proposed bill 
pertaining to public review of 
agricultural subdivisions. 

8 CHAIR ARAKAWA: Council Members, we have one more item on 

9 our agenda, and this Item No. 21. And because this 

10 is going to be taken up in Councilmember Carroll's 

11 Committee, I'm going to ask for a deferral of this 

12 item. 

13 COUNCIL MEMBERS: No objections. 

14 CHAIR ARAKAWA: No objections? Okay. Thank you. 

15 There are two people that were -- or three 

16 people that were signed up to testify. I'm going to 

17 apologize to them, but we will defer this item. 

18 There -- Is there any other discussion? 

19 David. Okay. Excuse me, before we adjourn, 

20 there are three people that had signed up to 

21 testify. I am required to allow them to testify if 

22 they want to, but the -- we're going to be deferring 

23 this item. 

24 So Greg Kaufman, if you want to testify. 

25 MR. KAUFMAN: Yes. 
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1 CHAIR ARAKAWA: Followed by Diane Shepherd and Steve 

2 Shepherd. 

3 ?: You said you were going to close the meeting at 5:00. 

4 CHAIR ARAKAWA: I was planning to, yes, but --

5 ?: I'll speak for her. 

6 CHAIR ARAKAWA: Okay. Greg, go ahead. 

7 . BEGIN PUBLIC TESTIMONY 

8 MR. KAUFMAN: My name is Greg Kaufman, president of 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Pacific Whale Foundation. 

On June 22nd, 1998 the Maui County Council 

passed Ordinance No. 2671, Bill No. 32, whose 

purpose and intent was to "establish permissible 

land uses and appropriate standards of development 

for a low-density, environmentally sensitive, and 

family-oriented theme park emphasizing Maui's varied 

culture and heritage." 

On September 11th and 12th, 2000 the Maui 

County Planning Director and the Maui County 

Planning Commission violated the terms and 

conditions of Ordinance No. 2671 when they accepted 

the recommendation of an approval of a Special 

Management Area permit and Phase II project district 

approval as amended. 

The actions of the Planning Director and the 

Commission violate the "Purpose and Intent" of the 
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"Permitted Uses" allowed under Chapter 19.89, 

Section 1, Title 19 of the Maui County Code. 
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According to 19.89.010 B, "The objectives of 

the Kihei Gateway Park Project, now known as the 

Maui Nui Park, are as follows: To provide a 

stimulating, entertaining and educational experience 

to residents and visitors to Maui about Maui's 

varied culture and heritage," and "A, to operate a 

first-class theme park." 

During a May 11th, 1998 meeting of the Land 

Use Committee, Bill Dornbush representing Kihei 

Gateway Partners indicated the Maui Nui Park would 

have "a cultural theme reflecting Maui's history and 

heritage." 

At a reconvened meeting of the Land Use 

Committee on May 13th, 1998 John Rowe, also KGP, 

represented, "The proposed Maui Nui Park will be 

comprised of several villages, each depicting a 

different era of Maui's history, including replicas 

of ancient Hawaiian kauhale, Lahaina Town at the 

turn of the century during the peak of the whaling 

industry, a plantation camp with a small railroad, 

Wailuku Town in the 1950s, and possibly the Maui of 

the future, all of which will support the Maui Nui 

theme." 
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1 The June 5th, 1998 Land Use Committee meeting 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

reports, "The Deputy Corp. Counsel suggested that 

the proposed project district standards ordinance 

could be amended to include emphasis on Maui's 

cultural heritage." This suggested language was 

adopted in the final ordinance. 

The Land Use Committee "also agreed to 

several specific amendments to the proposed project 

district standards ordinance to delete zoological 

parks and drive-in restaurants as permitted uses, to 

add "aviaries, insect, botanical, fish, aquarium, 

cultural and environmental displays and exhibits" as 

a permitted use, and to require that retail uses and 

activities are "theme related." 

When the Planning Director and Planning 

Commission approved the Special Management Area 

the SMA permit and Project District Phase II 

approval on September 11 and 12th, they violated 

these amendments by allowing the inclusion of a 

six-acre zoological park known as a dolphin zoo. At 

the May 13th, 1998 Land Committee meeting Mr. Mike 

Munekiyo of KGP states that zoological exhibits were 

"inappropriate" for this proj ect. Mr. Rowe of KGP 

echoes this when he states, "We thought that we 

would actually ride into Maui on a big white horse 
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and bring you a new zoo. That didn't work for a lot 

of reasons." 

Mr. Rowe states that they met with locals and 

tourists and they wanted something that was 

"uniquely Maui. They (residents and visitors) 

wanted a lot of greenery. 

mechanized rides." 

They didn't want 

8 MR. RAATZ: Three minutes. 

9 MR. KAUFMAN: "And they didn't want a Disneyland effect. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

In a nutshell, what Maui Nui Park is is a story of 

the land and its people." 

If you review pages 87 to 91 on the May 13th, 

1998 Land Use Committee meeting minutes, you will 

discover Mr. Arakawa and Mr. Sol Kaho'ohalahala were 

very concerned that the developer would adhere to 

the conditions of the ordinance. They made it quite 

clear the developer must stick with their stated 

(albeit new) objectives of "providing a stimulating 

and educational experience about Maui's varied 

cultural heritage." The captive dolphin display at 

Maui Nui Park is a complete contradiction to KGP's 

representation to the Maui Council. Further, it 

violates the proposed intent of the ordinance, since 

this display has nothing to do with "Maui's varied 

cultural heritage." 
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1 CHAIR ARAKAWA: Okay. Thank you very much. 

2 Glenn Shepherd. Would you rather have Steve 

3 come up so you can compose yourself a little bit? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SHEPHERD: My name is Glenn Shepherd. I think the 

public was a little deceived about this. You 

mentioned at the beginning of the meeting that you 

were going to close it at 5:00, so those people who 

were going to testify split. They're gone. So here 

we are. 

But I'll speak for myself on this particular 

project on a specific item, and that has to do with 

maintaining dolphins -- captive dolphins in an area 

like that. You've got to realize that these captive 

dolphins excrete certain things to the tune of about 

15 to 30 pounds a day. What do you do with that 

stuff? Well, they intended to put it in -- into 

injection wells. Well, that's going to make the 

people of the shoreline in that particular corner of 

Maalaea Bay very happy because putting that stuff in 

an injection well is simply going to go down to the 

top of the water table and it goes out into the 

ocean, providing plenty of nutrients for a lot more 

algae to grow, plus the health aspects of such a 

thing. 

It's a very poor place to put such a 
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dolphinarium with what they're going to do with 

that. I'm against putting dolphins in captivity 

anyway. They don't belong there. If you want to 

1 

2 

3 

4 

5 

6 

study dolphins, go out there where they live and 

study them instead of putting them in pens. Inhuman 

activity by man and you shouldn't do it. Thank you. 

7 CHAIR ARAKAWA: Thank you, Glenn. 

8 

9 

And there were only three people that have 

signed up to testify, so 

10 MR. SHEPHERD: What was that? 

11 CHAIR ARAKAWA: There were three people that signed up to 

12 testify. 

13 MR. SHEPHERD: Yeah. I don't know what my daughter was 

14 going to say, but 

15 CHAIR ARAKAWA: Okay. She's the only one that signed up 

16 

17 

that is not here. 

Okay. Steve Sipman. 

18 MR. SIPMAN: Mr. Chairman, members of the Council, thank 

19 

20 

you guys for sticking around. You know what I'm 

about. I didn't --

21 CHAIR ARAKAWA: State your name for the record, Steve. 

22 MR. SIPMAN: Pardon me? 

23 CHAIR ARAKAWA: State your name for the record. 

24 MR. SIPMAN: My name for the record. Steve Sipman. 

25 I represent Free Dolphin Coalition. 
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essentially a coalition of dozens and dozens of 

conservation groups, animal protection groups from 

around the world. I imagine you folks have got a 

huge file on this, on this issue. I don't need to 

remind you of that. The petitions, I think, I don't 

know, well over 5,000 and that's collected locally 

on Maui. 

What we have here is a case where if you 

folks had a chance to look at the May 13th, 1998 

Land Use Committee minutes that Greg was referring 

to and especially I gave this to everyone of you 

and I have highlighted it in yellow so it would be 

very clear what the intent -- and I think that's the 

keyword, the intent of the Council members were in 

passing the ordinance. We're not going to argue 

semantics because you can go anywhere with that, but 

the intent is very clear. There's no mention of 

dolphins. There's no mention of anything larger 

than opihis as far as aquaria go. And for -- and 

for a new definition of aquaria to arise today I 

think is somebody trying to pull the wool over our 

eyes here. 

I'm asking you folks to perhaps understand 

that there was a mistake made. Perhaps it was a 

function of the Planning Committee being overworked, 
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I don't know that they were deceived, but we can't 

go forward with this project and include dolphins. 

There are other elements that are also questionable, 

but personally I'm not challenging those. I think 

that the -- the sentiments of the people, the 

sentiments of Chairman Kawano when he wrote a letter 

to the Weinbergs as Chairman and asked them to 

delete the dolphin aspect from the development went 

unanswered. This is the type of entity that we have 

had to work with here. And I'm just going to ask 

you folks to remember what's been submitted to you 

and try to do, you know, what you feel is right in 

your heart and also what is reflected in the law. 

Thank you. 

END OF PUBLIC TESTIMONY . 

21 MAUl NUl PARK (C.C. No. 01-82) 

17 CHAIR ARAKAWA: Thank you. Thank you very much. Any 

18 

19 

20 

21 

22 

23 

24 

25 

questions? If not, Steve, I will comment, one short 

comment. What Corporation Counsel has been telling 

me all this time and what they delivered to us 

today, five minutes before the meeting, is absolute 

opposite. So all this time they've been trying to 

deceive the Chair of this Committee as to what the 

real intent of the ruling was. And I'm not happy 

with that at all, but, again, I'm going to end on 
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1 that comment. Okay. Thank you very much. 

2 MR. SIPMAN: Thank you. 

3 CHAIR ARAKAWA: Meeting adjourned. (Gavel.) 

4 ACTION: DEFER 

5 ADJOURNED: 5:32 p.m. 

6 
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1 C E R T I F I CAT E 

2 STATE OF HAWAII 

3 SS. 

4 CITY AND COUNTY OF MAUl 

5 

6 I, Sandra J. Gran, Certified Shorthand Reporter for 

7 the State of Hawaii, hereby certify that the proceedings 

8 were taken down by me in machine shorthand and was 

9 thereafter reduced to typewritten form under my 

10 supervision; that the foregoing represents to the best of 

11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that I am not attorney for any of 

14 the parties hereto, nor in any way concerned with the 

15 cause. 

16 DATED this 7th day of December, 2002, in Maui, 

17 Hawaii. 

18 

19 

21 Sandra J. Gran 
Hawaii CSR 424 

22 Notary Public for Hawaii 
My Commission Expires: 5/14/04 
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